The article focuses on the role of private regulators in the production, access regulation, and protection of global public goods (GPGs) 
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Once the contribution of private actors is acknowledged, the institutional design question broadens to the modes of cooperation both between private and public and within each category. GPGs require global governance not only for the fiscal equivalence principle stated by Breton but also because international cooperation is fundamental to increasing coordination and minimizing the negative effects of conflicting global regimes affecting the same GPGs. 10 Private production of GPGs therefore calls for new forms of global governance, enabling multi-stakeholder organizations to ensure that affected interests are accounted for and that both social and economic impact assessment is accurately performed. This article focuses on how private actors address collective action problems, focusing on ownership and contracting as complementary tools to influence production and protection.
11

A Linking GPGs and TPR
In the debate concerning patterns of transnational regulation, the link between GPGs and private regulation is often neglected, losing the analytical benefits potentially associated with it. We will try to fill this gap.
TPR concerns those regimes where private actors, ranging from trade associations, to NGOs from professional groups to technical standardization bodies are involved in setting standards, monitoring compliance, and enforcing rules.
12 TPR in these new forms differs from conventional self-regulation because private actors also include civil society and NGOs well beyond professionals and industry. Furthermore these regulators design and enforce standards with potential effects over a much larger group than the members of their organizations or the signatories to the regulatory contract. Their reach and scope are wider and characterized by the aim of fostering the interests of third parties, the regulatory beneficiaries. In some cases (when NGOs are the main drivers) it is even claimed that it is a form of implicit delegation to regulate on behalf of dispersed communities. This delegation would take place precisely when 698 EJIL 23 (2012), the global public good, like the environment, makes it difficult, costly, or impossible to identify specific regulatory power 'wielders' who should regulate production, access, and protection.
The use of TPR for the production of GPGs poses two problems: How can incentives to produce public goods be improved with regard to private actors? What distinctions should be made within the private sphere among profit-making and non-profit-making producers of GPGs? 13 The differential features from public regulation are related to the relationship between regulators and regulated. Unlike the public domain, where separation and distinction between regulators and regulated is the dominant feature, even when mitigated by regulatory capture, in private regulation, there may be partial or complete overlap between regulators and regulated entities. Such a distinction is however less significant at the international level where there is some degree of coincidence between regulators (states) and regulated (states) even in the public domain.
Four major challenges have been addressed in respect of the conventional approach, which minimizes the role of private actors in production, protection, and access regulation:
(a) Private actors producing PGs do not coincide with market players. Non-profitmaking organizations have incentives to produce public goods even when there is over-consumption and they can effectively address collective action problems. (b) The public or private nature of a global good is not only a natural attribute of the (consumption of the) good but it is also the outcome of a social and institutional construct, where law and governance can influence both its production and protection. 14 In particular, fundamental rights can contribute to the definition of GPGs and their production and protection. Thus rivalry and excludability appear not only regarding the final product but also through the process (including its regulatory component). (c) Conflicts may arise between private and public regimes regulating GPGs. The conflicts between the free flow of information and authors' rights, e-commerce and data protection, and information and privacy provide illustrations of how contested the production of GPGs may be. These conflicts exist regardless of the public or private nature of the producers, but the means to solve them differ, depending on the type of transnational regulation and the nature of the good. (d) The public or private nature of a good is not necessarily incompatible with forms of ownership and contracting. In TPR use of ownership and contracting, related to the production of GPGs, has become frequent. Recent regulatory regimes have used private ownership, both individual and collective, to stimulate the production and protection of GPGs. Partial excludability via the creation of property rights should therefore be considered compatible with the public nature of global goods.
This article tries to link together the four challenges, showing that (1) GPGs are increasingly produced by private non-profit-making and profit-making actors, (2) transnational private law, and in particular transnational private regulation (TPR), can play a significant role in shaping the legal framework to stimulate production in regulating access and in granting the protection of GPGs, and (3) new regulatory forms have arisen, broadening the scope of ownership and contracts to regulate production and protection of and access to GPGs. The focus here is not limited to production but it also includes access regulation and the protection of GPGs. 15 The claim is that private actors are increasingly playing a role in regulating access to GPGs and protecting them from threats, often coming from other private actors and sometimes even from states. 16 The extent to which 'delegation' to private actors is legitimate and desirable largely depends on the governance arrangements of the actors producing, regulating, and protecting the GPG. It is suggested that only when specific governance conditions are met is it likely that private actors can produce GPGs. 17 It follows that not all forms of TPR are aimed at producing GPGs: some TPRs maximize private benefits at the expense of public goods; others produce public goods while reducing externalities. Access, enjoyment, and distribution of opportunities are all dimensions driven by supply as much as by demand conditions.
The article is divided into three parts. The first explains when, and upon what conditions, TPR itself can qualify as a global public good. The second explores the instruments deployed by TPR to produce, protect, and regulate access to GPGs, looking in particular at property and contracts. Concluding remarks then follow.
TPR as a Privately Produced Global Public Good
A General
In this article we look at transnational private regulation (TPR) both as a potential global public good itself and as an instrument to produce, regulate access to, and protect GPGs. 18 What has often been considered as an oxymoron, i.e. the use of private 15 To define protection we draw on some legal definitions. For example, in the UNESCO Convention on the Protection and Promotion of the Diversity of Cultural Expressions 2005 protection is defined as the 'adoption of measures aimed at the preservation, safeguarding and enhancement of the diversity of cultural expressions' (Art. 4 n. 7). 16 Access regulation by private actors occurs, e.g., in the field of internet governance in relation to the role of intermediaries and their liability. Intermediaries have to exercise their power to define access consistently with the principles of freedom of expression. States have to legislate on intermediaries liability in compliance with this principle and respecting proportionality in order to avoid the risk of censorship on the internet. Threats by states to private actors can concern censorship in internet via increase of intermediary liability for failure to prohibit access to infringers. 
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EJIL 23 (2012), regulation to produce GPGs, can become a consistent concept if governance requirements of the private regulators and the regulatory process are spelt out. The starting proposition is that not all forms of TPR constitute a public good. Consequently not all forms of TPR translate into production or protection of GPGs. TPR, in the conventional form of self-regulation, where regulators and the regulated coincide, is a form of private global good, or more precisely of a club good, which produces and protects private benefits: those of the insiders. 19 Often in these circumstances private players, both market and non-market, create barriers in order to exclude others from accessing or even producing the goods. Exclusion and rivalry, giving rise to private regulatory competition, are the characteristics of this type of regulation.
These implications are important for instances of 'spontaneous' production of GPGs by private regulators, but even more relevant for cases of implicit or explicit delegation of rule-making powers by domestic states or IOs to private global actors.
An important distinction should be made between different types of private regulators: that between TPR generated by the GPGs' producers and TPR generated by private meta-regulators, which could subsequently be used by private producers of GPGs. 20 A second distinction concerns means and outcomes. In many fields, the use of TPR is instrumental to the production and protection of, or access to, the public good. Codes of conduct in CSR, for example, are aimed at fostering environmental sustainability, fair trade, and fair labour. Policy guidelines in online advertising are aimed at protecting consumers' privacy rights and their ability to choose the quality of data they want to disclose. Food safety private standards are aimed at protecting consumer health and safety. 21 TPR is not the final objective; rather it is the means of producing, regulating, and protecting GPGs. Consequently when we consider TPR relating, for example, to information on the World Wide Web, the public good is represented by production and access to information flow rather than by the regulation of the process through which the internet permits the production of information.
Lately, however, the emergence of meta-private regulators has suggested that there is scope to think about TPR as an independent GPG to be subsequently deployed by sector specific regulators. 22 These are private producers of rules not immediately associated with one specific GPG. While the case of meta-private regulators producing general rules to be used by individual regulators in various fields is one worthy of attention, we shall primarily consider forms of TPR instrumental to the production and protection of and access to GPGs. 19 See on the distinction between public and club goods Cornes and Sandler, supra note 11. 20 Meta private regulators are those private organizations the objective of which is to produce general rules in the form of codes or guidelines to be adopted and adapted by individual regulators. 21 
B When Can TPR Qualify as a GPG?
The importance of the supply side for the definition of GPGs was underlined earlier.
While the demand side is mainly associated with the final product (the standard and its implementation), the supply side will in this article be related to the regulatory process, for example, how the standard concerning the GPG is produced and implemented. The relevance of the supply side is related to the significance of the production process of the public good. We contend that rivalry and excludability should concern not only the GPG (the final product) but also its production process via regulation. The public good nature of a legal rule depends also, if not primarily, on how it is produced. We link the traditional non-rivalry and non-excludability requirements to TPR and verify when it can be considered a GPG.
The key feature in relation to TPR producing, protecting, or granting access to GPGs is non-excludability, while rivalry is less significant, albeit not totally irrelevant. Rival rules do not necessarily generate private goods. On the contrary, rivalry concerning private rules can result in private regulatory competition, which, under certain conditions, can translate into the production of public goods. Thus rivalry in rule-making can produce different results. TPR can therefore be qualified as a GPG primarily when it satisfies non-excludability requirements. These requirements concern the identity of the regulators, and how accessible the regulatory processes and products (e.g. the accessibility of the standards and their effects) are. They have to fulfil both procedural (access to the production process) and substantive (access to the final good) non-excludability requirements. 23 This implies that only those private legal standards which are not propertized or, if propertized, are nonetheless made freely/easily accessible can in principle be considered to be GPGs. Access however is not the only relevant dimension. The public nature of TPR should also be measured in terms of its effects. Only those standards that produce positive effects on third parties, the regulatory beneficiaries, can be considered to be GPGs. If they produce effects only within the circle of those who made the rules then we remain in the domain of club goods.
The first implication is that economic theory of public goods and its application to GPGs has to be qualified when the public good coincides with regulation, and particularly when it consists of privately produced regulation.
The variables that make TPR a GPG are thus associated with accessibility to, participation in, and enforceability of TPR (legal or non-legal), and its reviewability by independent bodies (primarily procedural features). Only if the production of regulation is accessible to the regulatees and the beneficiaries, in different forms, can it be characterized as a GPG.
How should accessibility of regulatory regimes be defined for this purpose? Legal rules concerning access to regulatory processes and to products have to be combined. Participation in the regime and availability of the standards should be considered jointly. When participation in a regulatory regime is based on membership (i.e., where EJIL 23 (2012), only those who belong to the organizations are allowed to use the standards), procedural accessibility is measured according to the membership requirements. The stricter the requirements for membership the more club-good oriented the regulatory products are. As we have already suggested, access to the product (e.g., the standard) is also important to define the public nature of the global good. When standards are produced to be freely used, the price of buying the standard may also become a significant variable. In theory the non-excludability requirement of regulation is met only when the standard is available for free. In practice, even when the standard is available for sale but the price is 'accessible' to the general public it can still be considered a public good.
But the accessibility of and to standards and the ability to use them do not alone satisfy the requirement of 'publicness' for a public good associated to procedural and substantive access. In this framework, non-excludability concerns not only the regulatees, individually or collectively, but also third parties potentially affected by the standard, for example, the regulatory beneficiaries. Thus, a standard can be considered a public good when its production has given access to the relevant constituencies and it produces positive effects (externalities) on third parties while conversely negative externalities are non-existent or very limited.
Private Regulation of Production, Access, and Protection of GPGs through Ownership Rights and by Agreements
After examining the nature of TPR as a GPG, we now turn to the link between transnational regulatory instruments and GPGs. The claim is that processes affect outcomes; therefore the qualities of a GPG will depend on its production process, which in turn will be influenced by the regulatory instruments chosen. As stated before, the supply side is relevant well beyond the issue of under-supply. The link between undersupply and over-consumption is well known but the problems on the supply side are not limited to under-supply.
Ownership is seen as a regulatory device that allocates rights over resources that belong to resource systems. Ownership can be integrated by contracts, which regulate the interdependence among various property rights.
Agreements have regulatory content and can take different forms, ranging from Memoranda of Understanding (MoUs) to international framework agreements, codes of conduct or commercial contracts incorporating regulatory provisions.
24 Therefore, the public or private nature of a global good is often the consequence rather than the premise of policy and regulatory choices.
25
The choice between ownership and contracting or the type of combination of the two strongly affects the expected regulatory outcome: that is, 'optimal' supply of GPGs, their protection, and their fair distribution. The role of cooperation among different actors is crucial and alternative modes of cooperation translate into different types of governance arrangements, which, in turn, will affect the public nature of the good. As we have seen, one of the main challenges for governance is represented by a failure to cooperate in producing or protecting GPGs. One aspect of failed cooperation is free-riding. One of the main challenges for the production of GPGs is the control of free-riding problems, which concern both access to the resource and fair contribution to its production. Ownership models and agreements address the responses to failures associated with collective action problems differently. The next section will outline the various scenarios for production, access, and protection of GPGs through ownership rights or by means of agreements.
A Private Production of GPGs, Multiple Functions of Individual and Collective Ownership: Expanding the Scope of GPGs
Individual and collective ownership constitute potential instruments to govern the production and protection of GPGs. Individual property rights or collective ownership can stimulate or hinder the production of GPGs depending on the specific attributes of the GPG. The alternative governance regimes are summarized in the taxonomy between commons, anticommons, and semicommons.
26 Individual or collective property rights can also help to protect GPGs and in some cases to promote access to global commons. Their regulation contributes to defining whether and how discrimination can occur.
27
Property rights may perform different functions depending on their design, policy scope, and domain.
28 Their allocative function is frequently specified by linked agreements. Often ownership regimes are associated with contracts that regulate access to and use of the common resources and prevent, or at least mitigate, collective action problems. We address three issues: (1) the alternative between the creation of new property rights and the regulation of existing ones; (2) the alternative between collective and individual ownership; and (3) the alternative or complementarity between private and public production of GPGs and its influence on ownership.
(1) Legal regulation may either create new property rights, as often happens with trading emissions in environmental regulation or copyrights in the field of 26 The concept of commons has been analysed by R. Hardin, that of anticommons was originally developed by Michelman and then developed by Heller, that of semicommons developed by Levmore and subsequently by Smith. 27 Often, e.g., it is useful to discriminate between competitors (to be excluded) and consumers (to be included). This might be particularly difficult in those systems adopting, within property, a bright distinction between effects erga omnes (in rem) and effects towards individuals (in personam communities the land is not merely a matter of possession and production but a material and spiritual element, which they must fully enjoy to preserve their cultural legacy and transmit it to future generations'. See also on the special link of indigenous people with their land. The Inter-American Commission on Human Rights therefore explicitly included the special right of indigenous people to landownership into the Proposed American Declaration on the Rights of Indigenous Peoples, which states: '1. Indigenous peoples have the right to the legal recognition of their varied and specific forms and modalities of their control, ownership, use and enjoyment of territories and property. 2. Indigenous peoples have the right to the recognition of their property and ownership rights with respect to lands, territories and resources they have historically occupied, as well as to the use of those to which they have historically had access for their traditional activities and livelihood.'
at New York University School of Law on October 18, 2012
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Collective ownership of the resource systems may be combined with individual property rights of individual units of that resource system. 32 Individual property rights, as in the area of environment and culture, may contribute to stimulating production and to increasing protection of GPGs, which coincide with the resource system. (3) In some areas, private production of GPGs has simply complemented public production. In other areas private actors, especially non-profit-making ones, have radically modified production processes of GPGs. Information is a classic example of a GPG collectively produced by private, both profit-and non-profit-making actors, at the transnational level which has witnessed radical transformations. New forms of decentralized non-hierarchical production of information systems have developed with the use of the internet. 33 They are socially coordinated outside the traditional mechanisms of price (market coordination) and hierarchy (state coordination).
34
Another area undergoing similar changes is innovation. Applications of technological and scientific knowledge have been increasingly 'propertized' to stimulate the public good of innovation. 35 However, individual propertization can be quite costly and also produce inefficient results as the anticommons literature suggests.
36 Not all innovation processes call for individual property rights, or at least not of the same kind. Open innovation has developed on the basis of new business models, driven by modularity. This development has favoured collective or shared ownership rather than individual, as the case of patent pools with licensing agreements shows. Open source and individual property rights in innovation today co-exist.
Concretely these rights are often exercised in a communal manner. This means that it is not individual indigenous people who own land rights but the group as a whole or parts of a group. This special form of common ownership was well illustrated in a decision by the Navajo Supreme Court (Begay v. Keedah We finally concentrate on the relationship between ownership and excludability to analyse when the enjoyment of a public good can be allocated via property rights, either individual or collective. Conventionally, excludability has been associated with the private nature of the good and its modes of consumption. Conversely, so the claim goes, only if a good is not excludable does it have a public nature. Partial excludability leads to the production of impure public goods.
37
But who decides, and in accordance with which criteria, whether or not the consumption is (or should be) public or private, determining the degree of excludability? How relevant are conflicting interests over the publicness?
38 Among the many legal factors that contribute to this decision, human rights seem to play a growing role. Human rights have become relevant in providing answers to these questions affecting the 'publicness' of global goods. 39 The recent evolution of human rights to access technology, culture, education, environment, and information demonstrates that the qualification of the public or private nature of GPGs, associated with the right, does not derive naturally from the intrinsic attributes of these goods. Rather these are policy choices, often conflicting, concerning whether and how consumption rights are defined and allocated at the global level. The focus on consumption is also shown to be too narrow. The problem of overconsumption of scarce resources is but one among many issues concerning conflicting interests in GPGs and the role of ownership. As the case of information on the internet demonstrates, the production process of information has radically changed, thereby calling for a wider definition of public good, which includes not only consumption but also, at least for some GPGs, production. 40 37 Information is considered an impure public good since propertization has permitted at least partial excludability and rivalry. Depending on the type of information the value increases or decreases with its diffusion. When it increases there is no rivalry but there may be distributional conflicts; when it decreases there is rivalry and there are problems of allocative efficiency. The degree of propertization and its modes may be correlated to both the objective of maximizing the value and that of permitting the widest possible access. The higher the level of enjoyment, the higher the social and economic value of the good, so overuse and overconsumption may not be the problem. Clearly there are other instances where information has private value, which would be lost if and when the information becomes public. In this circumstance only keeping the information secret preserves its value. Modes of diffusion are linked to the use of legal instruments, which can differ according to the now well established tripartite distinction between commons, anticommons, and semicommons. Thus governance schemes concerning information have to differ depending on the nature of information and the desirable allocation of rights to use it. 38 Conflicting interests may influence the boundaries between the private and public nature of the global good. Information also illustrates the problem of how conflicts among competing interests might undermine the production of GPGs. The problem is the extent to which other competing and legitimate interests can reduce the degree and quality of the public nature by propertizing news and information. Major concerns relate to privacy, security, and creativity. These interests may require limitations on the flow of information, call for governance schemes complying with collective privacy and security policies, and to the extent permitted by freedom of expression, with copyright of content producers. We shall return to information later when discussing instruments. 39 
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The extent to which propertization as a mechanism for stimulating production of GPGs works across sectors is hotly debated. In the field of global information, the increasing use of property rights to protect authors as an incentive to decentralize and democratize production is highly contested. A one-size-fits-all policy is not a viable option. But how free are states and private actors to propertize GPGs? How does international and transnational private law influence and constrain these decisions?
How Human Rights Principles and Policies Affect the Production of GPGs and the Ownership Choices
The decision on whether and how to 'propertize' global commons is driven/constrained by various factors, among which respect of human rights plays a major role. The identification of which definitions of human rights are adopted is therefore relevant to determine the degree and extent of GPGs production/protection. 41 In particular, different definitions can affect access, models of ownership, and therefore influence the collective dimension of excludability. We shall consider some human rights and their implication for the production and protection of GPGs and influence on instruments choices. For example, the human right to information and the constitutional principles of freedom of expression/speech both inform this allocative decision. 42 When regulatory power of private actors exists, within the limits defined by the constitutional protection, different dimensions of the freedom of expression or of the right to information may influence the nature of information (e.g., about facts or opinions) and its accessibility to the general public. But how does freedom of expression relate to the supply and demand side of information as a GPG? The right to produce information may lead to different regulatory policies from those related to the right to be informed, for example, the right to receive information, to the extent that production and consumption of information are kept separate. The right to produce information may imply the configuration of property rights to provide the producer with incentives to engage in the activity. 43 The right to be informed, on the other hand, may require free access and call for minimal or no propertization. As such, the features of information as a GPG depend on the balance between the right to inform and the right to be informed, and ultimately on the adopted definition of freedom of expression. 41 Helfer and Austin suggest that human rights underline the distributional aspects of innovation and intellectual property looking not only at incentives but also at how the benefits coming from innovation are distributed across countries and actors: R. The debate often concentrates on public and private regulations that 'reduce' freedom of expression, and that define its limits. Little is said about forms of transnational regulation that can enhance freedom of expression, or at least some of its dimensions. For example, TPR concerning professional activities by journalists may be seen both as freedom-enhancing and freedom-limiting, depending on the approach towards the right to be informed and its protection against professional malpractice. In relation to the production of global information, we shall distinguish between forms of TPR that can enhance, specify, or limit freedom of expression. Different conclusions should be reached if the focus shifts to new modes of news production based on user-generated content when consumers and producers coincide. 44 In both cases, the production of GPGs has to be compatible with other fundamental rights like privacy and data protection. 45 Often, the conflicts among GPGs produce different regulatory regimes even within private spheres, which then have to be coordinated in order to ensure compatibility between different human rights.
The separation between the rights to inform and to be informed is increasingly blurring. Clearly the stark increase of end-user information production is redefining the boundaries between production and consumption and the very definition of global information as a GPG. The creation and management of the internet, and the presence of social and commercial networks, producing, aggregating, and disseminating information and knowledge, constitutes an illustration of the importance of global private actors, both individual and collective, in the production of GPGs. 46 Creative Commons, The Open Software Foundation, and the Wikimedia Foundation all represent instances of governance of GPGs by way of transnational private regulation.
Ownership may be an instrument to prevent conflicting uses of information. Trends towards propertization of information and knowledge are determined by different conflicts over overlapping GPGs: from those between service and content providers to those between content providers and users. 47 The governing principle of net neutrality as an institutional precondition for the production of information is under increasing pressure, deriving from the unequal distribution of revenues among the different market players. Increasingly after a period characterized by pure private governance, the internet is moving towards a different regime, led by multi-stakeholder organizations including governments, using primarily private instruments like codes of conduct or guidelines but enforcing them through administrative or judicial bodies. 49 Proposals for further publicization of internet governance are currently on the table, to rebalance the allocation of power associated with the current imbalance. These governance modifications are partly driven by the effort to avoid privatization of the information produced and disseminated on the web by increasing exclusion of or, at least, forms of barriers to entry for newcomers.
Fundamental rights policies and instruments shape the production and protection of many other GPGs. The fundamental right to enjoy the benefits of science and technology, which includes access to technological and scientific innovation, shapes allocative decisions concerning whether and how both the production of and access to science should occur at the global level. 50 This right affects 'if ' and 'how' inventions should be patented and who should decide whether and according to what conditions they should be made accessible to firms and consumers; for example, what kind of patent pooling should be designed. While it is important to keep separate the fundamental right of creators from intellectual property rights, it is clear that the correlation has recently become stronger, especially in relation to global science and technology. 51 Clearly, the private production of science has to strike a balance between the interests of communities in accessing and enjoying the benefits and the protection of authors' rights. Often however the authors and communities stand on the same side, while the conflict exists between different competing content providers. Different forms of transnational regulation, by individual or collective content providers, have emerged to regulate the conflicts. Forms of commons coexist with forms of semi-commons and individual property rights.
A similar issue arises in relation to the fundamental right to culture. 52 The current conflicts concerning the protection of authors, which have progressively also included information production and, particularly, news aggregation, can be expressed in different ways. There is an inner conflict between the right to participate in cultural life,
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EJIL 23 (2012), which includes the right to access different forms of culture, and the rights of authors to be remunerated for the works of art that they produce. Ownership can partly solve the problems by defining both access and use.
Finally, the human right to food contributes not only to defining how land should be allocated, thus influencing how property rights should be defined, but also to the identification of the contracting structure to be adopted along the supply chain.
53
Food production, access to food, and land protection from 'grabbing' are all regulated along supply chains by private actors whose collective activities contribute to both the quality and safety of food. 54 Many global and local 'bads' relating to environmental choices affect agricultural practices and the opportunities to grow for smallholders' communities. Food constitutes the illustration of how ownership and contract regulation should be combined to ensure production and fair distribution.
Fundamental rights therefore may influence the demarcation between the public and private nature of GPGs and their modes of production, which are linked to consumption. They affect the choice among instruments, in particular nature as a common or semicommon and the type of compatible propertization of the common resource. The latter point emphasizes that the separation between production and consumption, upon which traditional attributes of (non-)rivalry and (non-)excludability are based, is weakening and needs to be revisited in the light of the third industrial revolution. Often, rivalry in consumption decreases and benefits accrue if production opportunities increase due to technological innovations. These changes suggest that increasingly compatibility between the use of property rights and human rights exists even to ensure fair allocation. 55 Ownership, in particular collective ownership of resources ranging from information to science and innovation, from environment to education, can stimulate the production of GPGs. The examples above show how the design of ownership regimes by transnational private regulation may be influenced by human rights concerns relating to accessibility and enjoyment, which reshape excludability and rivalry and affect governance.
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and private entities for production, access to, and protection of GPGs. Some of these private agreements emerge independently from international treaties and conventions; others are functionally linked with public international regimes. 56 They present different features, being more or less detailed, of various degrees of binding force, in relation both to individual clauses and to different parties affected by them. They promote cooperation, regulate production, as well as access to and protection of GPGs.
The objective of private regulatory agreements, unlike many international treaties and conventions, is not necessarily the harmonization of substantive rules; rather it is the definition of common principles to promote international regulatory cooperation or to avoid conflicts among divergent objectives, fostered by the various actors holding regulatory power. 57 Rather than harmonizing they make compatible potentially conflicting uses of the same immaterial resource (information) or balance conflicting interests over the use of a natural resource, as revealed by the conflicts between environment and agriculture or between environment and fishing. They also differ from traditional international commercial contracts whose primary focus is to define the terms of exchange between two or more commercial actors.
Agreements are the primary instruments to regulate procedural features of GPGs production and protection, defining who should be involved in the regime and, within the insiders, who is entitled to design and implement the rules. 58 They show how the quality of a public good is shaped by the nature of the regulatory process that defines what is produced and how the resource is distributed.
Agreements sometimes represent alternatives to ownership, while at other times they constitute instruments to regulate collective ownership, allocating rights to produce and use the common resource. 59 In fact it should be stated at the outset that collective ownership is often complemented by agreements directed at regulating the use and enjoyment of commons or semicommons by global private actors. As highlighted by Elinor Ostrom in relation to local public goods, contracting helps to define incentives to control free riding, govern collective action problems, and minimize negative spillovers. 60 56 Conventionally international treaties are not and cannot be implemented via agreements of private actors unless so specifically provided by the treaty itself. For example, an agreement among fishermen, which allocates quota on the basis of a multilateral treaty concerning the use of seas for fishing purposes, cannot be characterized, according to the current view, as a means of implementation of the treaty. Often the management of these resources requires specific agreements between states, between states and private actors, or between private actors. This article highlights the divergence between empirical reality of connected agreements of different type, regulating management of global commons and the divide between public and private, which often artificially segments the transnational regulatory chain. 57 As suggested by R. Stewart in relation to international environmental agreements, within this set of instruments there are also differences, since some have pursued harmonization objectives more while others leave states wide discretion on instrument choice. 
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EJIL 23 (2012), More recently, however, agreements have covered production of GPGs, replacing or complementing ownership arrangements that used to be predominant. When there are multiple conflicting GPGs, agreements may contribute to partitioning the regulatory space as well as to reducing and mitigating conflicts discouraging overconsumption and undersupply. 61 Here they represent an alternative rather than a complement to ownership as a governance device.
Agreements may have a comparative advantage over ownership to induce cooperation but are more expensive to enforce even when non-legal mechanisms are in place. The feasibility of agreements and regulatory contracts as transnational regulatory tools depends on several features, among which looms large the level of transaction costs, concerning both drafting and monitoring implementation of commitments.
1 General: Transnational Contracts and Agreements Creating Access to GPGs and defining Procedures
Agreements regulate the production and protection of GPGs in a variety of areas: trade, environment, e-commerce, data protection, intellectual property rights, corporate social responsibility, food and product safety, to name but a few. In trade, they have introduced fair trade and sustainability standards in commercial relationships between suppliers at different levels of the global chain; they regulate e-commerce and protect copyright and trade mark owners from counterfeiting practices; they regulate advertising practices of online providers to protect the privacy of potential users; they regulate safety of products and services defining common standards along the supply chain; they define labour and social standards; and they regulate access to and protection of environmental resources.
Following the distinction between club and public goods outlined above, we distinguish within private regulatory agreements between (a) those that establish cartels, creating barriers to accessing standards and the goods regulated thereby, and (b) those regulatory contracts, which promote access to new processes and products. Only the latter contribute to the creation and/or protection of GPGs. They can create GPGs either in the form of the regulation itself (then by granting access to the procedure by which the good, e.g., the regulation, is created), 63 by regulating access to the resource (then by granting access to the GPG and by protecting it). 64 Private regulatory agreements may emerge as an instrument to implement the management of common global resources like the environment and agricultural resources, the rules of which may or may not have been defined via international treaties. The preservation of forests constitutes a paramount example of the combined use of property-like arrangements and agreements which emerged out of the failure to reach political consensus over a hard law instrument. 65 As in the case of ownership so also in that of agreement the influence of human rights is relevant as the example of CSR shows. The ISO 26000 standard on CSR reflects the Ruggie framework endorsed by the UN and by the OECD. The MoU between ILO and ISO specifically defines the purpose of the agreement to ensure that all ISO standards are consistent with fundamental rights.
Agreements can regulate access to GPGs by virtue of defining modes and conditions of access to protected environmental areas or water basins or relevant sensitive information belonging to individuals or communities in the field of data protection. In addition to providing standards for extra-contractual liability, agreements can define obligations and liabilities in respect of reducing the use and consumption of GPGs, like clean air with carbon emission, water or soil with pollutants, security with information, and so on.
Agreements can also contribute to partitioning the common regulatory space in order to prevent or mitigate regimes' conflicts affecting GPGs. 66 As in the case of ownership, agreements can regulate the use of resources in order to prevent free-riding. Regulatory agreements determine the regulatory space within which resource regimes can be defined. In this case they are designed to 'regulate', coordinate, or facilitate regulatory activities by the individual signatories whose regulatory domains may at least partly overlap and generate conflicts about the modes and nature of GPG production. Often they set out a framework to govern cooperation between complex organizations, which have thereafter to engage in regulatory activity. 67 Some are project-oriented, as is the case of the ISO's cooperation with the Global Compact (GC), the OECD, and with the ILO, for the purpose of drafting ISO 26000, 68 or, alternatively, they can be aimed at long-term cooperation or even some form of systems integration. 69 One possible mode 714 EJIL 23 (2012), of cooperation could also translate into softer forms, such as liaison agreements or expert groups existing between different regulators. Finally, a permanent cooperation programme between sectors is also possible when different, and at times even conflicting, policy goals have to be balanced. As we have repeatedly stated, processes influence outcomes and processes are defined by choices of instruments. In relation to agreements to a greater extent than ownership, processes are considered to ensure the publicness of GPGs. CSR provides interesting illustrations of the use of agreements for procedural matters directed to influence the final regulatory product; furthermore it offers good illustrations of how human rights may influence the production and protection of GPGs. In the CSR field one can offer multiple examples of agreements the content of which is influenced by the objective of complying with fundamental rights, linked to labour and the environment. 70 The ISO 26000 standards constitute an interesting contribution to the creation of GPGs concerning social and environmental standards. ISO 26000 is an example of a global public good privately produced where processes and outcomes are linked. The 'core subjects' of the ISO 26000 approach are: community involvement and development, human rights, labour practices, environment, fair operating practices, and consumer issues. 71 The scope of the standard is defined partly by the processes through which it was drafted and the procedural rules that were adopted in the MoUs between the ISO and other organizations. 72 The development of the ISO 26000 standards was preceded by MoUs that regulated the involvement of international organizations (ILO, OECD, UNGC, as well as other public and private organizations) in the drafting process.
MoUs are often employed between different regulatory organizations, for example, between two or more international organizations, between two or more private regulators, or between public and private bodies.
In the case of ISO 26000 intergovernmental organizations were granted great influence in their respective areas of expertise within the drafting process by the MoU. Certainly the argument can be made that ISO as a (at least partially) private regulator participates in the efforts (of the CSR movement) to produce public goods. The agreements preceding the drafting of the standards were instrumental to avoiding conflicts among organizations protecting specific interests within the broader sphere of CSR.
A further example of MoUs establishing cooperation in the creation of GPGs is the public/public cooperation between the ILO and the FAO. 73 But agreements in the area of food safety take place among private actors as well. Global risk management is protected by the adoption of regulatory agreements ranging from mutual recognition to common substantive or procedural standards.
In the field of internet governance we find agreements to regulate conflicts or to enhance cooperation in contexts where interests are coincident. MoUs are, for instance, used between private actors to regulate conflicts between content producers and news aggregators. They may also have the goal of enhancing cooperation between private actors with overlapping interests; for example, those between internet platforms (ISP) and copyright owners to monitor unlawful behaviour. 74 These include not only procedural rules but principles concerning the protection of IPRs when they are violated by third parties. 75 This is another example of agreements complementing ownership arrangements concerning the production and diffusion of online content.
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Concluding Remarks
The article focuses on the role of transnational private actors in the production, access to, regulation, and protection of GPGs. It makes three important claims: (1) private actors have incentives to produce and protect GPGs, thereby challenging the conventional partition between markets, producing private goods, and states, producing public goods; (2) the production and protection of GPGs has to combine procedural and substantive institutional features, making private governance a determinant of the club or public nature of the global good; and (3) ownership, both individual and collective, and agreements can be used to produce and protect GPGs.
The production, protection, and access regulation of GPGs is not the exclusive domain of states and international organizations. Private actors also play an important role. The link between processes and outcomes has thus been emphasized: how a regulatory global good (a rule or a set of rules like a code) is produced has an impact on its public nature and quality. This is particularly important if private regulation is at stake. The correlation between processes and outcomes has been widely re cognized within public domestic law and global administrative law. 76 In relation to TPR, the relationship between decision-making processes and regulatory outcomes is as important, but the specific features linking governance and regulatory output differ. 77 Private production of GPGs complements rather than substitutes production by states and international organizations. After clarifying that for the most part production and protection are the outcomes of public-private cooperation, the analysis defines criteria to distinguish between global public and club goods. 78 According to the adopted perspective the definition of a GPG does not depend exclusively on the features of consumption, i.e., on non-rivalry and non-excludability, but also on the modes of production, and thereby on the supply side. It encompasses the characteristics of the production process, including governance and procedural features. Not all forms of transnational private regulation translate into the production of GPGs; only those characterized by specific governance and procedural requirements ensuring 'publicness' in economic terms do so. Among these requirements some are worth referring to. On the governance side, the non-profit-making form of the organization managing public goods, associated with the non-distribution constraint, provides
